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Dear Congressman Conyers:

This letter responds to your March 25, 2003, request for any guidance promulgated for
the interview of certain individuals that have fled Irag and come to the United States, a report of
any information adduced from these interviews and information related to the Attorney General’s
delegation of certain immigration authorities to the FBI,

The mterview project referred to 1n your letter, directed at current and former Iraqi
citizens, was intended and designed to obtain information in order to protect and support U.S.
military personnel in Iraq, and to protect lives both here in the homeland and overseas from
retaliatory terrorist attacks spawned by the war in Iraq. The FBI conducted approximately 10,000
interviews with current and former Iraqi citizens who are residing here in the United States.

Prior to initiating these interviews, agents underwent training in order to be aware of cultural
sensitivities. Information conceming guidance issued in connection with this effort was
provided to the Committee on the Judiciary as part of a classified response to oversight questions
submiited to the Department of Justice on April 1, 2003 by the Commuttee.

All of these interviews were voluntary and were conducted within the strict confines of
the United States Constitution, Some of those mdividuals interviewed were engineers, scientists
and former leaders in the Iragi government, and were contacted by the FBI because of their
possible knowledge of Iraqi leadership, fraq’s military facilities, and of Iraq’s support of
terrorism. The response that the FBI received during the course of these interviews was
overwhelmingly positive, As a direct result of these interviews, approximately 250 reports were
- provided to the United States military fo assist in locating potential weapons of mass destruction,

details on weapons productions, as well as the locations of weapons storage facilities,
underground bunkers, fiber optic communications, and Iraqi detention and interrogation
facilibes.

Since September 11, 2001, FBI personnel have been engaged in an ongoing dialogue with
leaders of the Muslim, Sikh and Arab-American communities. In addition to the valuable
information which was gained for domestic law enforcement purposes and to aid our troops in
Irag, the interviews with individuals from Iraq also served to increase lines of communication



with the Arab-American community. For instance, interviewees were advised by interviewing
agents that the FBI investigates hate crimes, and that they should contact the FBI should any such
unfortunate attacks occur.

On December 18, 2002, the Attorney General delegated to the FBI authority to enforce
certain violations of immigration law. The delegation of immigration enforcement authority to
the FBI is expected to aid the FBI in its primary mission of preventing terrorist acts rather than
diverting from that mission. For example, in certain circumstances, the FBI may, in the course of
its counterterrorism investigations, discover that an alien who poses a potential threat to natjonal
security 1s illegally present in the United States and find that DHS is unable to take custody
immediately because DHS agents are not available. On February 26, 2003, the FBI’s Office of
the General Counsel, in consultation with the Department of Justice, issued guidance via an FBI
Electronic Communication (EC) to all FBI headquarters divisions and field offices. A copy of
this EC is enclosed. While this authority does permit FBI agents to arrest and detain persons
suspected of violations of immigration law, the few detentions that occurred during Operation
Liberty Shicld were conducted by the Department of Homeland Security’s Bureau of
Immigration and Customs Enforcement (ICE). As of April 18, 2003, of the roughly 10,000
interviews conducted, there were 76 arrests for immigration violations and all arrests were made
by ICE agents.

Lastly, your letter discusses persons who were arrested in connection with the
investigation of the September 11, 2001 attacks and who were subsequently deported on
immigration violations. In connection with the September 1 [th investigation, 766 aliens were or
are being investigated. All of these individuals were in the country illegally, and all were
charged with immigration and/or criminal charges. To date, approximately 500 of these
individuals have been deported. The fact that an alien was deported rather than prosecuted does
not mean that the alien had no knowledge of or connection to terrorism. In many cascs, the best
course of action to protect national security may have been to remove potentially dangerous
individuals from the country and ensure that they could not return. In other cases, an individual
may have been deported on grounds seemingly unrelated to terrorism, if the assertion of specific
terrorism charges could have compromised ongoing investigations or sensitive intelligence
matters.

We hope this is responsive to your letter and adequately addresses your concerns. If we
can be of further assistance on this or any other matter, please do not hesitate {0 contact this

office.

Sincerely,

T Wkl 4 Mosch s

William E. Moschella
Assistant Attorney General

Enclosure

cc: The Honorable F. James Sensenbrenner, Jr.
Chairman
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FEDERAL BUREAU OF INVESTIGATION

R N S R Lo NI S

To: All FEIHQ Divisions Attn: Assistant Director
All Field Offices ADIC
SAC
cpe

from: COfifice of the General Counsel
Investigative Law Unit
Contact: UC Elalne N. Lammert {202) 324-5540

Approved By: Mueller Robert S. III
Gekbhardt Bruce J.
Wainstcein Kenneth L.

Drafted By: Rowan Patrick
Case ID #: 66F-HQ-A1085154-MISC

Title: DELEGATION OF AUTHORITY TO THE FBI
TO EXERCISE THE POWERS AND DUTIES
OF IMMIGRATION OFFICERS

Enclesure: Memorandum summarizing the power to arrest under the
Immigration and Naturalization Act (IWA) and listing a number of
INA violations the FBI may enforce pursuant to the delegation an
guidance contained in this communication.

Synepsis: This communication advises the receiving coffices that
the Attorney General has authorized Agents to exercise the
functicns of immigration officers in some circumstances ang
provides guidance on the implementation of this authority. This
guidance was prepared in consultation with the Department cof
Justice, the SAC Advisory Committee and FBIHQ operational
component s,

Details: The Attorney General recently igsued an Order delegating
aurcnority to exercise the powers and duties of Immigration
OfZficers te the FBI. The Oxder, which is now in effect, grants
powers that will be particularly useful in the FBI's
counterterrorism investigations. In pertinent part, the Order
states as follows:



*To: All FBIHQ Pivisions From: Office of the General Counsel
Re: SG6F-HQ-ALO0BS154-MIEC, 02/26/2003

and apprehendinyg, any alien who 1s in the
United States in viclation of the Immigracion
and Nationaliity Act of 1952, as amended, or
any other law or regulation relating to visas
or the conditions of visas, admission cof
aliens or the conditions of admission, or the
maintenance ©f status azs an immigrant or
nonimmigrant or in any category of
nonimmigrant; or {2) enforcing any
regquirements ¢f such statuftes or regulaiions,
including, but not limited to, nonimmigrant
aliens subject to special registration under
8 C.F.R. § 264.1(f).

Thig communication is to provide guidance on the implementation
of this Order,

Even prior to the issuance of the Attorney General's
Order, the FBI possessed broad authority to investigate federal
criminal violations related to immigration offenses under both
Title 18 and Title 8 of the Unifed States Code and to arrest
those who commit such criminal viclations.. There will be no
change in the handling or the clasgsification cof those
investigatciong. The Attorney General's Order expands the FBI's
authority to include the investication ang arrest of aliens who
have committed or are committing non-criminal, i.e., civil,
vieclations of the Immigration and Nationality Act cof 1952 (INA}
and related statutes. This guidance addresses the handling of
aliens who are non-criminal wviolators.

At the outset, it should be understood that the
Immigration and Naturalization Service and its successor within
the Department of Homeland Security {referred Lo hereafrer
collectively as the "INS") will retain primary jurisdiction over
the enforcement of immigration statutes, including both c¢riminal
and civil viclations of the INA. The FBI will not create a
separate investigative program to cover violations of the INA, as
these viclations will ordinarily be addressed only in support of
existing investigative programs. Individuals debained or
arrested for immigration viclations should be turned over to INS!
custody as scon as possible. The Attorney General's Qrder
provides authority in those circumstances when agents of the INS
are neot immediately available t©o take custody of an alien
violator. It also provides a basis for the apprehension of alien

violators encountered in the course of the FRI's counterterrorism
investigations.



To: All FBIHQ Divisions From: Office of the General Counsel
Re: G6EF-HQ-AI08%154-MIGC, 02/26/2003

L oy FER AT :.-,l L T B ; o N : ’
prieorities, rather than dlvertlﬂg fzom bhew oo *alnglv as 4
general rule, when, during the course of an anESElgaClOH, agents
encounter an alien who is reasgconably believed to be in vielation
of the INA, they should exercise their authority under the Order
to detain, guestion, and, if qustified, arrest the alien if the
exercise of these powers will serve the obhjectives of the
investigation. Conversely, if the exercise of these powers will
harm or undermine the investigatgion, agents are under no
obligatricon to do so. Ewven in the absence of an ongoing
investigation, agents should exercise all appropriate authority
under this Order when necessary to prevent serious bodily injury
¥ destructicn of property. With respecrt to counterterrorism
investigations in particular, and keeping in mind the FBI's
primary mission of preventing acts ¢f terrorism against American
interests, agents should not hesitate to exercise any or all of
their lawful authority under the Order as appropriate to serve
this vital mission, or to refrain from exercising these powers
if, in the judgment of the agent, the FBI‘S investigative
interests are bhest served by doing so.

There may be instances, unrelated to ongecing
investigations, in which the FBI will receive requests for
assistance from state or local law enforcement whe have detained
aliens for immigration viclaticns. Such requests should
ordinarily be referred to the INS. In those instances in which

’ In furtherance of its mission to prevent acts of

terrorism, the FBI has at its disposal the National Security
Intry-Exit Registration System {NSEERS) database, maintained by
the INS. This database contains comprehensive information on
—emporary visitors to the United States who are from countries
designated by the Attorney General or who meet pre-existing
criteria related to national security. Any NSEERS registrant who
violates his requirements (e.g., by overstaying his visa, or by
Zailing te verify his address and activities with the INS after
thirty days) has committed a viclation of the INA. Such
violations are immediately identified by NSEERS, and, like cther
violations of the INA, the NSEERS violation may serve ag a basis
for arrest when arrvest of the violator will advance an

investigation and the FBI's operational priorities. In such
zases, the INS should be notified and consulted az zoon as
possible. In addition, FBI personnel supervising

counterterrorism investigations should regularly consult the
NSEERS database to determine if aliens who have violated theirx
requirements have any connection te terrorist suspects already
under FBI investigation.



To: All FBIHQ Divisions From: ©Office of the Gengsral Counsel
Re: GH5F-HD-AI085154 -MISC, 02/2672002

other relevant consideraticons, as to whetheyr Lo provide the
regquested assistance and, 1f so, to what excent.

The Qrder grants FBI agents the authority to exercise
the powers to arrest an alien without warrant set forth in Title
B, U.S. Code, Section 1357. Under that sectlon, agents may
arrest an alien when they have reason Lo belleve the alien is
present in the U.8. in viocolation of an immigration provision of
the INR, a standard that can be met by an admission from the
alien, a review of immigration records, or other relizble
information. In many cases, agents will be unable to make a
derermination that an alien ig in viclation without the
assistance of the INS. Bach Field Cffice should consult with
their local INS coffice to develop & procedure for obtaining such
assistance on a local level. In addition, the INS maintains a
Law Enforcement Support Center that is staffed around the clock
and can perform records checks and provide other assistance.

Bach Field Office should also gonsult with their local
INS eoffice to formulate procedures for the prompt transfer to
ING' custody of any alien arrested by the FBI under the authority
of the Attorney General's QOrder. Any arrest made under the
authority of this Order shculd be properly documented in an FD-
202.

Attached hereto is a memorandum, prepared by the Cffice
of General Counsel, summaryizing a numbey ©f the commonly-
encountered INA viclations. In the near future, Headguarters
personnel will be working with their ccunterparts at the INS and
then the Department of Homeland Securlty to regolve issues
arising from this COrder. Tralning materials on immigration
enforcement will soon be disseminated through the Chief Division
Counsel cof each Field Cffice, and additional training will be
provided in the course of the upcoming counterterrorism training
ordered by the Deputy Attorney General.



To: All FBIHQ Divisions From: Office of the General Counsel
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ALL RECEIVING OFFICES

Read and clear.
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To:  All FBIHQ pDivisions From: Qffice of the General Coﬁnsel
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- Myr. vebhardt
- Each EAD

- Mr. Wainstein
- Mr. Kelley

- Mr, Steele

Mr. Bowman

- Ms. Gulyassy

- Mr., Rowan

- Mr. Livingston
- Ms. Lammert
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